Wednesday 
August  31,  1988 


Part  Viil 

Department  of 
T  ransportation 

Federal  Railroad  Administration 

49  CFR  Part  218  and  236 
Automatic  Train  Control;  Departure 
Testing;  Prohibiting  Tampeii^  With 
Safety  Devices;  Notice  of  Proposed 
Rulemaking 


BEST  COPY  AVAILABLE 


33786 


Federal  Register  /  Vol.  53,  No.  169  /  Wednesday,  August  31,  1988  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Pert  218 

[FRA  Docket  No.  RSOR-10,  Notice  No.  1] 

RIN  2130-AA55 

Prohibiting  Tampering  With  Safety 
Devices 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  FRA  proposes  to  amend  its 
existing  rules  concerning  railroad 
operating  practices  to:  (i)  Explicitly 
prohibit  tampering  with  safety  devices 
and  operational  monitoring  devices 
installed  on  locomotives  and  (ii)  make  it 
unlawful  to  operate  any  train  whose 
devices  have  been  disabled.  The  FRA  is 
issuing  this  NPRM  because  of  the  grave 
risks  posed  by  disabled  safety  devices 
on  trains.  The  intended  effect  would  be 
to  deter  such  disabling  in  the  future. 
DATES:  (1)  Written  comments  must  be 
received  no  later  than  September  14, 

1988.  Comments  received  after  that  date 
will  be  considered  to  the  extent  possible 
without  incurring  additional  delay  or 
expense. 

(2)  FRA  will  hold  a  public  hearing  on 
this  proposal  on  September  8, 1988.  The 
hearing  will  commence  at  10:00  a.m.  Any 
person  who  desires  to  make  an  oral 
statement  at  the  hearing  is  requested  to 
notify  the  Docket  Clerk  at  least  five 
working  days  prior  to  the  hearing. 

(3)  FRA  proposes  to  issue  a  Hnal  rule 
in  this  proceeding  no  later  than 
September  21, 1^. 

ADDRESSES:  Hearing  location — ^Room 
4436  of  the  Nassif  Building  located  at  400 
Seventh  Street  SW.,  Washington,  DC. 

Written  comments  should  be 
submitted  to  the  Docket  Clerk,  Office  of 
the  Chief  Counsel,  FRA,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Persons  desiring  to  be  notified  that  their 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  I.  Wagner,  Trial  Attorney, 
Office  of  Chief  Counsel,  FRA, 


Washington,  DC  (telephone  202-366- 
0628). 

SUPPLEMENTARY  INFORMATION: 
Background 

There  are  approximately  25,000 
locomotives  in  service  on  the  nation's 
railroads.  Many  are  equipped  with  one 
or  more  devices  intended  either  to 
record  data  concerning  the  unit's 
operation  or  to  directly  improve  the 
safety  of  its  operation.  Within  this  latter 
category  of  devices,  the  range  of 
equipment  extends  from  devices 
designed  to  audibly  alert  a  person  at  the 
controls  to  changing  conditions  to 
devices  that  automatically  impose 
sanctions  if  the  operator  fails  to  take 
appropriate  responsive  action.  The 
devices  of  concern  in  this  proceeding 
include  equipment  known  as  “event 
recorders,”  “alerters,”  “deadman 
controls,”  “automatic  cab  signals,”  “cab 
signal  whistles,”  “automatic  train  stop 
equipment,"  and  “automatic  train 
control  equipment.” 

FRA  has  historically  exercised  some 
degree  of  regulatory  control  over  nearly 
all  of  these  devices  under  the  provisions 
of  either  its  locomotive  safety  standards 
or  its  signal  safety  standards.  Prior  to 
1987,  FRA  had  little  hard  evidence  of 
instances  in  which  a  train  was  being 
operated  with  these  devices  in  a 
disabled  or  impaired  condition.  During 
the  investigation  of  the  January  4, 1987, 
Amtrak/Conrail  accident  at  Chase, 
Maryland,  however,  FRA  found 
evidence  indicating  that  the 
effectiveness  of  two  critical  safety 
devices  installed  on  the  Conrail 
locomotive  had  been  impaired.  An 
alerter  whistle,  designed  to  warn  the 
operator  of  a  need  to  respond  to  a  more 
restrictive  signal  aspect,  had  been 
muted  by  the  use  of  tape.  In  FRA's  view, 
disabling  of  the  alerter  whistle  was  a 
principal  cause  of  the  tragedy. 

Chase  was  not  the  only  recent 
accident  in  which  there  is  a  reason  to 
suspect  that  the  disabling  of  one  of  these 
devices  was  a  causal  factor.  On 
February  8, 1986,  a  collision  occurred  at 
Hinton,  Alberta,  in  which  a  Canadian 
National  freight  train  struck  a  VIA  Rail 
passenger  train.  The  Canadian 
Transport  Commission  report  of 
investigation  contains  information 
suggesting  there  is  evidence  to  support  a 
conclusion  that  a  “deadman  pedal”  on 
the  freight  train  failed  to  function,  and 
thereby  didn't  prevent  that  accident, 
because  it  had  been  improperly 
nullified.  On  March  21, 19M,  two 
Chicago  &  North  W'estem  freight  trains 
collided  at  Dixon,  Illinois.  In  this 
accident  there  is  preliminary  evidence  to 
suggest  that  one  of  the  automatic  train 


control  devices  had  been  improperly 
nullified. 

Following  discovery  of  the  taped 
whistle  at  Chase.  FRA  initiated  several 
nationwide  spot  checks  to  determine 
whether  the  evidence  found  at  Chase 
represented  an  isolated  instance  or 
whether  it  indicated  a  more  widespread 
problem.  During  those  inspections,  FRA 
inspectors  reported  more  than  100 
instances  in  which  they  found  evidence 
of  deliberate  action  to  negate  the  proper 
functioning  of  one  of  the  identified 
safety  devices. 

Response  to  the  Problem 

These  findings  prompted  FRA  to 
initiate  civil  penalty  action  in 
approximately  70  cases  and  to  make  its 
preliminary  information  available  to 
Congress,  which  was  then  considering 
adoption  of  rail  safety  legislation.  The 
following  is  a  summary  of  what 
occurred  in  both  contexts. 

Those  inspectors  who  had  observed 
instances  of  what  they  believed  to  be 
“tampering”  reduced  their  observ'ations 
to  writing  and  filed  violation  reports 
with  FRA’s  Office  of  Chief  Counsel 
recommending  assessment  of  civil 
penalties  against  the  relevant  railroads. 
Subsequent  detailed  review  of  the 
reports  led  FRA  to  conclude  that  some 
70  observ'ations  warranted  further 
action  because  the  available  evidence 
supported  a  conclusion  that  FRA  could 
establish  at  least  a  prima  facie  case  of 
noncompliance  with  an  FRA  rule. 

In  each  of  these  instances,  FRA 
instituted  legal  action  to  impose  a  civil 
penalty  against  the  railroad  that  had 
operated  or  permitted  to  be  operated  a 
locomotive  with  a  device  in 
noncompliance  with  this  existing  rules. 
Since,  at  that  time,  FRA  lacked  authority 
to  impose  any  sanctions  against  an 
individual  for  either  operating  a  train 
with  a  disabled  device  or  for  the  more 
serious  situation  of  actually  disabling 
the  device,  FRA  took  the  indirect 
approach  of  holding  the  principal,  the 
railroad,  responsible  for  the  conduct  of 
its  employees  and  relied  on  the  railroad 
to  take  disciplinary  action  against  the 
individual. 

Concluding  that  FRA's  legal  authority 
to  respond  to  such  situations  should  be 
enhanced.  Congress  passed  the  Rail 
Safety  Improvement  Act  of  1988  granting 
FRA  enforcement  authority  over 
individuals.  With  that  authority,  FRA 
can  now  assess  civil  penalties  against 
individuals  for  willful  violations  of  FRA 
rules.  FRA  has  recently  issued  interim 
rules  and  an  interim  policy  statement 
detailing  the  manner  in  which  it  will 
implement  this  new  civil  penalty 
authority.  These  changes  became 
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effective  on  August  1, 1968.  (See  the  July 
28, 1968,  issue  of  the  Federal  Register,  53 
FR  28594). 

The  Statutory  Requirement 

Section  21  of  the  RSIA  requires  that 
within  90  days  of  the  law’s  enactment, 
FRA  adopt  regulations  addressing  three 
related  but  distinct  aspects  of  the 
problem.  It  requires  that  FRA  make  it 
unlawful  for:  (1)  Any  individual  to 
willfully  tamper  with  or  disable  a 
device;  (2)  any  individual  to  operate  or 
permit  to  be  operated  a  train  with  a 
tampered  or  disabled  device:  and  (3) 
any  railroad  to  operate  such  a  train. 

Note  that  the  statute  sets  forth  three 
distrinct  levels  of  culpability  for 
instances  in  which  a  device  has  been 
tampered  with  or  disabled. 

FRA’s  Proposal 

Since  the  principal  dirust  of  the 
provisions  is  directed  at  train 
operations,  and  since  the  legislative 
concepts  are  difficult  to  reconcile  with 
FRA’s  existing  regulatory  approaches  to 
locomotive-mounted  equipment  under 
the  locomotive  and  mgnal  rules  (see  49 
CFR  Parts  229  and  236],  FRA  proposes  to 
place  these  rules  in  its  existing  set  of 
provisions  concerning  railroad  operating 
practices  (49  CFR  Part  218).  FRA 
proposes  to  add  a  new  subpart  to  its 
existing  rules  and  to  recite  the  purpose 
of  the  subpart  in  the  initial  section  of 
this  subp^  (see  proposed  {  218.101  J. 
FRA  is  also  proposing  to  adopt  three 
separate  sections  that  respond  to  the 
three  distinct  aspects  of  the  statute. 

Section-by-Section  Analysts 

Proposed  i  218.103  contains  the 
substantive  provision  that  adekesses  the 
first  of  the  statutory  objectives: 
pre^biting  conduct  that  nullifies  the 
effectiveness  of  these  safety  devices.  It 
is  structured  to  predude  all  actiems  or 
inactiems  that  would  result  in  a  device’s 
not  functioning  as  intended.  Hence,  it 
prohibits  a  wi^  range  of  actions  such 
as  removing  recording  tapes  from  event 
recorders,  taping  alerter  whistles  so  as 
to  mute  them,  and  unplugging  or 
disconnecting  wires  that  res^  in  signal- 
related  devices  not  activating  brake 
systems. 

FRA’s  proposed  wording  for  this 
provision  contains  the  statutory 
formulation  of  culpability  foe  svdi 
conduct  Under  the  statute  and  FRA’s 
proposal,  an  individual  must  be  engaged 
in  “willful”  behavior  in  order  for  FRA  to 
assess  a  civil  penalty  against  that 
person.  As  FRA  previously  stated  in  its 
policy  statement  (see  the  July  28, 1988 
issue  of  the  Fade^  Register),  FRA 
considers  a  “willful”  act  to  be  one  that 
is  an  intentional,  voluntary  act 


committed  either  with  knowledge  of  the 
relevant  law  or  with  reckless  disregard 
for  whether  the  act  violated  the 
requirements  (rf  the  law.  Accordingly,  a 
showing  of  neither  evil  purpose  (as  is 
sometimes  required  in  criminal  law)  nor 
actual  knowledge  of  Hie  law  is 
necessary  before  FRA  can  prove  that 
the  conduct  constitutes  a  violation. 
However,  a  level  of  culpebtlity  higher 
than  simple  negligence  must  be 
demonstrated.  In  summary,  to  access  a 
civil  penalty,  FRA  would  need  proof  that 
the  individual  had  intended  to  disable 
one  of  these  devices,  had  acted 
voluntarily,  had  in  fact  disabled  the 
device,  and  eith«  had  knowledge  of  the 
law  or  had  recklessly  disregarded  the 
law. 

This  provision  gives  FRA  an  effective 
way  to  respond  to  those  individuals  who 
consciously  place  tlKmselves  and  others 
at  risk  by  defeating  the  very  safety 
devices  that  were  installed  to  improve 
the  safety  of  all  concerned.  FRA 
anticipates  that  as  a  matter  of  policy, 
FRA  will  seek  to  have  the  responsible 
individual  disqualified  from  holding  any 
safety-sensitive  function,  whenever  it 
encounters  situations  where  there  is 
clear  evidence  of  tampermg.  The 
message  that  the  individual  is  now 
placing  his  or  her  emplc^nient  in 
railro^  operations  oh  the  line,  in 
addition  to  placing  Hiek  life  on  the  line 
by  sudi  conduct,  hopefoliy  will  help 
deter  such  conduct  in  the  future.  FRA 
reserves  the  right  to  both  disqualify 
those  who  willfully  tamper  with  safety 
devices  and  to  impose  a  civil  penalty  for 
such  conduct 

FRA  proposes  in  §  21&105  to  address 
the  second  situation  identified  in  the 
statute:  instances  in  which  one 
individual  tampers  with  the  device  and 
a  second  individual  knowin^y  operates 
or  permits  to  be  operated  the  disabled  ot 
tampered  with  unit  'The  most  common 
occurrence  addressed  by  this  provision 
wotdd  be  instances  in  which  a  train 
crew  encounters  a  locomotive  with  a 
safety  device  that  has  hem  tampered 
with  prior  to  the  crew’s  assuming 
responsibility  for  the  locomotive.  Under 
the  statutory  (“knowingly  operates  or 
permits  to  be  operated”)  and  proposed 
regulatory  wor^ng  of  this  provision, 
in£viduals  would  be  held  to  a  simple 
negligence  standard  of  conduct.  The 
responsible  members  of  that  crew  would 
be  culpable  if  either.  (1)  Due  to  their 
failure  to  exercise  reasonable  care,  they 
failed  to  determine  that  the  safety 
device  was  not  functioning,  or  (2)  having 
ascertained  that  the  device  was  not 
functioning,  still  elected  to  operate  the 
tram.  Railroad  supervisors  who  permit 
or  direct  that  a  train  with  a  disabled 
device  be  operated  after  having  learned 


that  the  safety  device  is  not  functioning 
would  also  be  subject  to  sanction. 

As  a  matter  of  policy,  if  FRA 
encounters  situations  where  there  is 
clear  evidence  that  an  individual 
willfully  operated  a  train  after  some 
other  person  had  nullified  a  safety 
device,  FRA  will  consider  disqualifying 
that  individual  from  holding  a  safety- 
sensitive  function  on  the  railroad. 

FRA  proposes  in  S  218.107  to  address 
the  third  situation  identified  by  the 
statute:  instances  in  which  a  railroad 
operates  a  train  with  a  disabled  or 
tampered  with  unit.  This  provision 
makes  the  railroad  strictly  liable  for  the 
conduct  of  its  employees  when  they 
operate  a  train  with  a  disabled  device. 
Under  the  strict  liability  standard  of 
conduct,  FRA  will  not  be  obligated  to 
prove  any  level  of  knowledge  or  intent 
on  the  part  of  the  railroad.  Once  FRA 
can  prove  that  a  train  with  a  disabled 
device  operated  on  that  railroad,  FRA 
has  a  legal  basis  for  imposing  a  civil 
penalty  for  that  conduct. 

Finally,  FRA  is  proposing  to  add 
several  new  definitions  to  existing 
§  218.5.  Unlike  most  definitions,  which 
are  intended  to  provide  a  clear  and 
uniform  fi^me  of  reference  for  those 
whose  have  to  use  this  rule,  FRA  is 
proposing  to  employ  these  new 
definitions  to  meld  this  proposal  with 
FRA’s  existing  regulatory  provisions 
concerning  safety  devices  mounted  on 
locomotives  and  to  ameliorate  some  of 
the  regulatory  anomalies  inherent  in  the 
statute. 

The  devices  that  are  of  concern  in  this 
proceeding  are  currently  addressed 
either  by  FRA’s  locomotive  regulations 
(49  CFR  Part  229)  or  by  its  signal  ndes 
(49  CFR  Part  236).  On-board  devices  that 
are  not  integrated  with  a  railroad’s 
signal  system  are  covered  by  FRA’s 
locomotive  rules.  Althou^  FRA  does 
not  requiie  any  railroads  to  equip  their 
locomotives  with  “deadman  controls,” 
“alerters,”  or  ‘‘event  recorders,"  when  a 
locomotive  is  so  equipped,  FRA  makes  it 
unlawful  for  the  railroad  to  use  the  unit 
unless  such  appurtenances  are  in  proper 
condition  (§  229.7).  In  the  signal  systems 
arena,  FRA  does  require  that  railroads 
install  signal  systems  in  some  instances, 
thus  indirectly  requiring  the  installation 
of  locomotive-mounted  signal  devices 
(see  §  236.0).  In  other  instances, 
railroads  have  elected  to  install  such 
systems  on  their  own  initiative.  In  either 
case,  once  a  railroad  installs  a  signal 
system  that  employs  cab  signals, 
automatic  train  stop,  automatic  train 
control,  or  a  combination  of  those 
systems,  the  railroad  is  obligated  to 
have  the  controlling  locomotive  of  trains 
traversing  eqmpped  territory  outfitted 


33788 


Federal  Register  /  Vol.  53,  No.  169  /  Wednesday,  August  31,  1988  /  Proposed  Rules 


with  a  functioning  device  responsive  to 
the  system  installed  on  the  wayside. 

Both  sets  of  rules  require  that  ^e 
relevant  devices  installed  on  a 
locomotive  be  inspected  to  determine 
their  condition  (see  §§  229.21  and 
236.586). 

Because  of  differences  in  the  nature  of 
the  equipment  and  the  operational 
safety  implications  for  diverse  types  of 
noncomplying  conditions,  FRA  accords 
different  regulatory  treatment  to 
locomotives  under  each  rule.  The  minor 
differences  in  the  manner  in  which  FRA 
calculates  the  roughly  24-hour  intervals 
at  which  locomotives  must  be  inspected 
and  the  permissible  courses  of  action 
when  a  railroad  encounters  defective 
conditions  are  relevant  in  the  context  of 
this  proposal. 

There  are  two  special  situations 
which  also  need  to  be  addressed.  The 
Hrst  involves  instances  in  which  a 
railroad  could  legitimately  assert  that 
the  functioning  of  a  device  has  become  a 
distraction  and  hence  a  detriment  to 
safety.  FRA  has  encountered  this 
argument  in  situations  where  alerter  or 
deadman  controls  have  been  nullified 
while  the  locomotive  was  used 
exclusively  to  perform  yard  switching 
service.  FRA  also  believes  that  there  is  a 
need  to  address  what  will  be  a  fairly 
common  problem  for  individuals  who 
are  conscientiously  trying  to  comply 
with  the  requirements  of  proposed 
§  218.105.  liiat  section  implicitly 
requires  that  train  crew  members 
determine  that  their  safety  devices  are 
functioning.  FRA  is  alert  to  the  fact  that 
certain  operational  realities  will  result 
either  in  the  physical  separation  of  some 
train  crew  members  &om  the  locomotive 
on  which  the  devices  are  mounted  or  in 
crew  members  mounting  equipment  at  a 
crew  change  location  while  the 
equipment  is  constantly  moving  at  a 
slow  speed.  In  such  settings,  there 
simply  may  not  be  a  practical 
alternative  method  for  affording  people 
an  appropriate  opportunity  to  determine 
the  condition  of  the  locomotive’s  safety 
devices. 

FRA  proposes  to  address  all  of  these 
concerns  by  defining  the  phrase 
“operate  a  train"  in  terms  of  conducting 
train  airbrake  tests.  Under  this 
approach,  responsibility  for  compliance 
with  both  §  218.105  and  §  218.107  would 
occur  only  if  FRA  rules  would  have 
imposed  a  duty  on  the  crew  and  the 
railroad  to  perform  either  an  initial 
terminal  airbrake  test  or  an  intermediate 
terminal  air  brake  test.  In  both 
situations,  there  would  be  ample 
opportunity  to  determine  that  the 
devices  were  indeed  functioning  and 
would  permit  devices  to  be  nullified  for 


true  switching  operations.  It  would  also 
appropriately  meld  the  enroute  defect 
provisions  of  FRA's  locomotive  and 
signal  rules,  while  retaining  their  valid 
distinctions  for  daily  inspection 
intervals.  FRA  proposes  to  place  this 
definition  in  a  new  paragraph  (o)  in 
§  218.5. 

FRA  also  proposes  to  define  both 
types  of  locomotive-mounted  devices 
this  rule  would  apply  to  and  to  specify 
the  kinds  of  conduct  that  would 
constitute  tampering  under  this  rule.  In 
both  cases,  FRA  is  proposing  fairly 
expansive  definitions.  In  this  way,  FRA 
intends  to  capture  under  this  rule 
devices  currently  in  service  as  well  as 
those  that  may  appear  in  the  near  future 
(particularly  those  associated  with 
advanced  train  control  systems  now  in 
the  research  and  development  stages] 
and  to  cover  all  means  by  which  one 
could  defeat  such  systems.  FRA 
proposes  to  place  these  in  paragraphs 
(p)  and  (n),  respectively,  of  §  218.5. 

Public  Participation 

FRA  proposes  to  amend  Part  216  as 
set  forth  below.  FRA  solicits  comments 
on  all  aspects  of  the  proposed  rule, 
whether  througli  written  comments  or 
through  participation  in  the  public 
hearing.  FRA  may  make  changes  in  the 
final  rule  based  on  comments  received 
in  response  to  this  proposal.  All 
potential  commenters  are  reminded  that 
the  statute  mandates  issuance  of  rules 
on  this  subject  within  90  days  of 
enactment  of  the  legislation.  Since  FRA 
must  issue  such  a  r^e  no  later  than 
September  21, 1988,  only  a  minimum 
period  for  public  comment  is  being 
provided  in  this  proceeding. 

The  final  rule  in  this  proceeding  will 
include  a  revised  penalty  schedule  for 
Part  218  reflecting  the  higher  maximum 
penalties  now  available  and  adding 
entries  for  the  new  sections  proposed 
herein.  See  the  recent  revisions  to  the 
penalty  provisions  and  penalty  schedule 
of  Part  218  required  by  the  RSIA 
published  in  the  Federal  Register  on  July 
28, 1988  (53  FR  28594).  Because  FRA’s 
penalty  schedules  are  statements  of 
policy,  notice  and  comment  are  not 
required  to  revisions  of  those  schedules 
(see  5  U.S.C.  553(b)(3)(A)].  Nevertheless, 
interested  parties  are  welcome  to  submit 
their  views  on  what  penalties  may  be 
appropriate. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures.  The  proposal  is 
considered  to  be  non-major  under 
Executive  Order  12291  but  a  significant 


proposal  under  the  Department’s 
policies  and  procedures  (44  FR  11034, 
February  26, 1979). 

The  proposed  rule  would  not  have  any 
direct  or  indirect  economic  impact 
because  it  does  not  impose  any 
additional  regulatory  burden  on  either 
railroads  or  individuals.  To  the  degree 
that  potential  imposition  of  a  civil 
penalty  serves  as  a  deterrent  to 
individuals  who  might  contemplate 
disabling  one  of  these  devices,  the 
proposed  rule  might  serve  to  reduce 
expenses  by  avoidance  of  exposure  to 
accidents  that  can  be  prevented  or 
minimized  by  a  functioning  device,  FRA 
welcomes  any  comments  on  this  issue. 

Regulatory  Flexibility  Act 

'These  proposed  regulations  will  not 
have  any  economic  impact  on  small 
entities.  FRA  therefore  certifies  that  this 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  regulations  proposed  in  this 
notice  do  not  contain  directly  or 
indirectly  any  information  collection 
requirements. 

Comment  Period 

Section  21  of  the  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L.  100- 
342]  requires  that  these  regulations  be 
issued  by  September  21, 1988. 
Accordingly,  the  period  provided  for 
public  comment  on  this  notice  must 
close  before  that  date.  Normally,  a 
minimum  of  30  days  is  provided  for 
public  comments  on  rulemaking 
proposals.  In  this  case,  as  a  result  of  the 
complexity  of  developing  a  notice  of 
proposed  rulemaking,  this  proposed  rule 
is  not  being  published  more  than  30  days 
prior  to  the  statutory  limit.  However,  the 
proposal  was  placed  on  public  display 
at  the  Federal  Register  as  early  as 
possible,  and  a  substantial  comment 
period  has  been  provided.  In 
consideration  of  the  statutory  30-day 
limit  of  September  21,  FRA  finds  that 
good  cause  exists  to  publish  this  notice 
with  a  comment  period  of  less  than  30 
days. 

Environmental  Impact 

These  proposed  rules  will  not  have 
any  identifiable  environmental  impact. 

Federalism  Implications 

These  proposed  rules  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  states  and  the 
national  government,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
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of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFR  Part  218 

Railroad  safety.  Railroad  operating 
practices. 

The  Proposed  Rule 

Therefore,  in  consideration  of  the 
foregoing,  FRA  proposes  to  amend  Part 
218,  Title  49,  Code  of  Federal 
Regulations  as  follows: 

PART  218— [AMENDED] 

1.  The  authority  citation  for  Part  218 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431  and  438,  as 
amended;  Pub.  L.  100-342;  and  49  CFR 
1.49(m). 

,  2.  By  amending  the  table  of  contents 
to  add  Subpart  D  as  follows: 

Subpart  D — Prohibition  Against  Tampering 
With  Safety  Devices 

218.101  Purpose  and  scope. 

218.103  Tampering  prohibited. 

218.105  Responsibilities  of  individuals. 
218.107  Responsibilities  of  railroads. 

3.  Amend  §  218.5  by  adding  new 
paragraphs  (n),  (o),  and  (p)  to  read  as 
follows: 

§218.5  Definitions. 

(n)  “Disable”  means  to  render  a 
device  incapable  of  proper  and  effective 
action  or  to  materially  impair  the 
functioning  of  the  device. 

(o)  "Operate  a  train”  means  to  move  a 
locomotive  or  group  of  locomotives 
coupled  to  one  or  more  cars  after  the 
occurrence  of  any  event  identified  in 
Part  232  of  this  Chapter  that  requires  the 
performance  of  a  train  air  brake  test  in 
order  to  comply  with  that  Part. 

(p)  “Safety  device”  means  any 
locomotive-mounted  equipment  that  is 
used  either  to  assure  that  the  locomotive 
operator  is  alert,  not  physically 
incapacitated,  aware  of  and  complying 
with  the  operational  directives  of  a 
signal  system  or  other  operational 
control  system  or  to  record  data 
concerning  the  operation  of  that 
locomotive  or  the  train  it  is  powering. 

4.  Add  Subpart  D,  consisting  of 
§§  218.101  through  218.107. 

Subpart  D — Prohibition  Against 
Tampering  With  Safety  Devices 

§218.101  Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  that 
can  result  from  the  operation  of  trains 
that  are  equipped  with  safety  devices 
intended  to  improve  the  safety  of  their 


movement  that  have  been  nullified 
through  unauthorized  human 
intervention. 

(b)  This  subpart  establishes  the 
standards  of  conduct  for  railroads  and 
individuals  when  locomotives  are 
equipped  with  such  devices. 

§  218.103  Tampering  prohibited. 

Any  individual  who  willfully  disables 
or  materially  impairs  the  functioning  of 
a  safety  device  is  subject  to  a  civil 
penalty  of  up  to  $20,000,  as  provided  for 
in  Appendix  A  of  this  part,  and  is 
subject  to  disqualification  from 
performing  safety-sensitive  functions  on 
a  railroad  if  found  unHt  for  such  duties. 

§  218.105  Responsibilities  of  Individuals. 

When  the  controlling  locomotive  of  a 
train  is  equipped  with  a  disabled  or 
materially  impaired  safety  device,  any 
individual  who  knowingly  operates  that 
train  or  permits  it  to  be  operated  is 
subject  to  a  civil  penalty  as  provided  for 
in  Appendix  A  of  this  part  and  is  subject 
to  disqualiHcation  from  performing 
safety-sensitive  functions  on  a  railroad 
if  found  to  be  unfit  for  duties. 

§  218.107  Responsibilities  of  railroads. 

When  the  controlling  locomotive  of  a 
train  is  equipped  with  a  disabled  safety 
device,  any  railroad  that  operates  that 
train  is  subject  to  a  civil  penalty  as 
provided  for  in  Appendix  A  of  this  part. 

Issued  in  Washington,  DC  on  August  26, 
1988. 

John  H.  Riley, 

Federal  Railroad  Administrator. 

[FR  Doc.  88-19760  Filed  8-29-88;  10:24  am] 
BILUNG  CODE  4»10-2«-M 


49  CFR  Part  236 

[FRA  Docket  No.  SI-5,  Notice  No.  1] 

Automatic  Train  Control;  Departure 
Testing 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  response  to  section  9  of  the 
Rail  Safety  Improvement  Act  of  1988, 
FRA  proposes  to  amend  its  railroad 
signal  regulations  (49  CFR  Part  236)  to 
require  that  whoever  performs  any  test 
required  by  FRA  rules  of  an  automatic 
train  stop,  train  control,  or  cab  signal 
apparatus  prior  to  entering  territory 
where  such  apparatus  will  be  used  shall 
certify  in  writing  that  such  test  was 
properly  performed.  The  certification 
will  be  kept  and  maintained  in  the  same 
manner  and  place  as  the  daily 
inspection  report  for  that  locomotive. 


FRA  is  issuing  this  NPRM  to  address  the 
need  to  assure  that  train  control  devices 
are  operating  before  a  train  departs.  The 
intended  effect  would  be  to  improve  the 
safety  of  rail  operations. 

DATES:  (1)  A  public  hearing  regarding 
this  proposed  rule  will  begin  at  10:00 
a.m.  on  September  9, 1988.  Any  persons 
who  desire  to  make  a  statement  at  the 
hearing  should  submit  their  prepared 
statements  to  the  Docket  Clerk  at  least 
five  days  before  the  hearing  date. 

(2)  Written  comments  must  be 
received  no  later  than  September  14, 

1988.  Comments  received  after  that  date 
will  be  considered  to  the  extent  possible 
without  incurring  additional  delay  or 
expense. 

(3)  FRA  proposes  to  issue  a  final  rule 
in  this  proceeding  no  later  than 
September  21, 1988. 

ADDRESSES:  (1)  Hearing  location — Room 
4234,  Nassif  Building,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 

(2)  Written  comments  should  be 
submitted  to  the  Docket  Clerk,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

S.H.  Stotts,  )r..  Chief,  Standards 
Division,  Office  of  Safety,  FRA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  (telephone  202-366-0495),  or  Mark 
Tessler,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590  (telephone  202-366-0628). 
SUPPLEMENTARY  INFORMATION:  On  june 
22, 1988,  the  President  signed  into  law 
the  Rail  Safety  Improvement  Act  of  1988 
(RSIA)  (Pub.  L.  100-342).  Section  9  of  the 
RSIA  amends  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970  by  adding 
new  subsections  (j),  (k),  and  (1)  dealing 
with  automatic  train  control  and  related 
iystsms. 

New  subsection  202(j)  provides  for  the 
issuance  of  rules  as  may  be  necessary  to 
require  that  “(1)  whoever  performs  any 
test  required  by  the  Secretary  of  an 
automatic  train  stop,  train  control,  or 
cab  signal  apparatus  prior  to  entering 
territory  where  such  apparatus  will  be 
used,  shall  certify  in  writing  that  such 
test  was  property  performed;  and  (2) 
that  such  certification  shall  be  kept  and 
maintained  in  the  same  manner  and 
place  as  the  daily  inspection  report  for 
that  locomotive.” 

Present  FRA  regulations  governing 
testing  of  ATC  and  related  safety 
systems  are  found  at  49  CFR  236.587. 
Subsection  (a)  establishes  the  types  of 
tests  that  are  permissible,  (b) 
establishes  when  the  test  are  required 
(on  departure  from  an  initial  terminal  or 
upon  entering  equipped  territory)  and  (c) 
states  how  often  the  tests  are  required 
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(maximum  of  once  every  24  hours). 
Subsection  (d)  currently  states:  “If  a 
departure  test  is  made  by  an  employee, 
other  than  the  engineer,  the  engineer 
shall  be  informed  of  the  results  of  the 
test  and  the  a  record  kept  thereof.” 

FRA  proposes  to  amend  §  236.587  by 
revising  subsection  (d)  to  require  that 
everyone,  including  engineers, 
performing  the  test  certify  in  writing  that 
that  test  was  properly  performed.  The 
certihcation  and  the  results  of  the  test 
will  be  posted  in  the  cab  of  the 
locomotive  in  the  same  manner  as  is 
presently  done  for  daily  locomotive 
inspections  under  49  CFR  Part  229. 

Under  current  practice,  the  departure 
test  results  are  retained  if  the  test  is 
performed  by  someone  other  than  the 
engineer.  The  individual  performing  the 
test  would  normally  carry  a  copy  of  the 
test  results  off  the  locomotive  for  Hling 
with  his  or  her  supervisory  official.  The 
proposed  rule  change  ensures  the 
consistency  of  this  procedure,  whether 
the  test  is  performed  by  an  engineer  or 
some  other  individual,  by  requiring  that 
the  certiHcation  and  test  results  be  left 
at  the  test  location  for  filing  with  the 
appropriate  supervisory  ofHcial. 

Paragraph  “b"  requires  a  test  on 
departure  from  an  initial  terminal  unless 
ATC  or  related  safety  systems  will  be 
cut  out  between  the  initial  terminal  and 
equipped  territory.  If  the  apparatus  is 
cut  out  between  the  initial  terminal  and 
the  equipped  territory  the  test  must  be 
made  prior  to  entering  equipped 
territory.  In  that  case,  and  in  the 
situation  where  a  locomotive’s  initial 
terminal  does  not  have  a  railroad  office, 
the  engineer  will  be  permitted  to 
transmit  the  test  information  to  the 
dispatcher,  who  will  keep  a  written 
record  of  the  test  results  and  the  name 
of  the  employee  performing  the  test. 
Thus,  in  all  situations,  a  copy  of  the  test 
results  and  certification  would  be  in 
both  the  locomotive  cab  and  a  railroad 
office,  thereby  ensuring  the  integrity  of 
the  records. 

FRA  is  also  proposing  a  technical 
change  to  §  236.110.  This  section  governs 
the  manner  in  which  railroad  signal  test 
results  are  recorded  and  filed  by  the 
railroad.  FRA  proposes  to  require  that 
§  236.110  apply  to  tests  made  in 
compliance  with  §  236.587.  This  will 
provide  consistent  treatment  of  all 
railroad  signal  test  results  required 
under  Part  236. 


Regulatory  Impact 

FRA  has  evaluated  the  proposed 
action  and  its  potential  impacts  in 
accordance  with  existing  regulatory 
policies.  It  is  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  se^.) 

FRA  has  further  concluded  that  the 
proposed  rule  will  have  no  significant 
impact  on  the  environment. 

The  proposed  rule  has  information 
collection  requirements.  FRA  is 
submitting  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval 
imder  the  Paperwork  Reduction  Act  of 
1980.  Any  comments  on  these  revised 
information  collection  requirements 
should  be  provided  to  Mr.  Gary 
Waxman,  Regulatory  Policy  Branch, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place  NW.,  Washington,  DC  20503. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 

The  proposed  rule  would  not  have 
substantial  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612,  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

Request  for  Public  Comment 

FRA  proposes  to  amend  49  CFR  Part 
236  as  set  forth  below.  FRA  solicits 
comments  on  the  proposed  rule  change, 
whether  through  written  submissions,  or 
participation  in  the  public  hearing,  or 
both.  FRA  may  make  changes  in  the 
final  rule  based  on  information 
comments  received  in  response  to  this 
notice.  Section  9  of  the  RSIA  requires 
that  these  regulations  be  issued  by 
September  21, 1988.  Accordingly,  the 
period  provided  for  public  comment  on 
this  notice  must  close  before  that  date. 
Normally,  a  minimum  of  30  days  is 
provided  for  public  comments  on 
rulemaking  proposals.  In  this  case,  as  a 
result  of  the  complexity  of  developing  a 
notice  of  proposed  rulemaking,  this 
proposed  rule  is  not  being  published 
more  than  30  days  prior  to  the  statutory 
limit.  However,  the  proposal  was  placed 


on  public  display  at  the  Federal  Register 
as  early  as  possible,  and  a  substantial 
comment  period  has  been  provided.  In 
consideration  of  the  statutory  30-day 
limit  of  September  21,  FRA  finds  that 
goods  cause  exists  to  publish  this  notice 
with  a  comment  period  of  less  than  30 
days. 

List  of  Subjects  in  49  CFR  Part  236 
Railroad  safety.  Signal  systems. 

The  Proposed  Rule 

Therefore,  in  consideration  of  the 
foregoing,  FRA  proposes  to  amend  49 
CFR  Part  236  as  follows: 

PART  236— [AMENDED] 

1.  The  authority  citation  for  Part  236 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  28,  as  amended: 

49  App.  U.S.C.  1655(e),  as  amended;  45  U.S.C. 
431, 437,  and  438,  as  amended;  Pub.  L 100- 
342;  and  49  CFR  1.49  (f),  (g),  and  (m). 

2.  By  revising  the  first  sentence  of 
§  236.110  to  read  as  follows: 

§  236.1 10  Results  of  tests. 

Results  of  tests  made  in  compliance 
with  §  §  236.102  to  236.109,  inclusive; 
236.376  to  236.387,  inclusive;  236.576; 
236.577;  and  236.586  to  236.589,  inclusive, 
shall  be  recorded  on  preprinted  or 
computerized  forms  provided  by  the 
railroad.  *  *  * 

3.  By  revising  §  236.587(d)  to  read  as 
follows: 

§  236.587  Departure  test 
***** 

(d)(1)  Whoever  performs  the  test  shall 
certify  in  writing  that  such  test  was 
properly  performed.  The  certification 
and  the  test  results  shall  be  posted  in 
the  cab  of  the  locomotive  and  a  copy  of 
the  certification  and  test  results  left  at 
the  test  location  for  filing  in  the  office  of 
the  supervisory  official  having 
jurisdiction. 

(2)  If  it  is  impractical  to  leave  a  copy 
of  the  certification  and  test  results  at  the 
location  of  the  test,  the  test  results  shall 
be  transmitted  to  the  dispatcher  who 
shall  keep  a  written  record  of  the  test 
results  and  the  name  of  the  person 
performing  the  test 

Issued  in  Washington,  DC  on  August  26, 
1988. 

John  H.  Riley, 

Administrator. 

(FR  Doc.  88-19761  Filed  8-29-88;  10:24  am) 
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